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al{ anfkr z r8 am?r rials rjra aar it a za ark sf zrenfnff
sag ·g er 3ferart alt 3r@la zrr yaleru 3rd Wgda aart

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way ·:

Ira il qrgterur ala :
Revision application to Government of India :

(1) $tu Uql<a zrca 3rf@fr, 1994 c#l" enrr 3iafa Rt aal; mg mii GfR lf
~tTm cm- "'3Lf-tlm mer rga # siasfa grtervr 3maa 'sra fra, 4d ET#F,
fcm:r i-b11&1ll, m fcr:rrr, ~~ ~, ~ cfrtr '+fcA, x-R-lq -i:rrf, ~ ~ : 110001 cm
c#l" fl~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4 Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) mG' l-ffC'1" c#l" m cfi "l-ffl-@ if ~ ~m cbl-<"<Sll'i if fcl'>m 'flD.§llll'< "lfT ~ cbl-<l!sll'i
lf "lfT fcl'>m 'sl-jO.§llll'< if ~ ~0.§llll'< lf l-ffC'1" °B sra g; mf lf, "lfT fcl'>m ~0,§JlJJ'< "lfT~ lf
~ °%~ cbl-<l!sll'i lf m fcnm '½0-s1i11-< lf ID l-ffC'1" 61 4fazur # ha g{ st 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a ware .ous .a dam&a

A ..+, %%
(-m) = <t <Ifie'[ fiRlt ~ m ~ i'! f.l~ifud ,m;r"" m= ·<!> f¾f.lef0, ,,r•1·__ '·,~,.·~
~ l-ffC'1" "CR '3¢qlc\si ~ cfi fffi: m it qa # are fa#t , zu lll1¼f lf lz!llf[?la .\~
~ ~~ , . >A6l • "5, 
(b) In case of rebate of duty of excise on goods exported to any country or ~$f.~~~! lJ'
India of on excisable material used in the manufacture of the goods which are e ~6rte'd ~to0'anl
country or territory outside India. -......_,.::!:. .
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(·i) zuf zeo ml gram fag fra # as (ur zn er i) fzuf fr ·rat
l=Jl(Yf "ITTI

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

ti" ~ \-3tGlq.=t cBl" \-3tGlq.=t ~* :fJciFf * ~ \lTI' ~~ l=fRl c#I' ~ % 3m
~~ \lTI' ~ 'cfRT ~ fil!li * :!a1Rlcf5 ~, ~ * m -crrfur cn- tr=m Llx m
Wcr -q fcrffi~ (.=r.2) 1998 'cfRT 109 am Pl9,ctct fcpq Tfq m I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) air sari es (sr@ta) ala#), 2oo1 # fr siaf RaRf&e qua ia
~-8 # q1" "ITTdm #, ~ ~ cf) ~~~~ x=r .-aFf l=INf cf) 'mm ~-~ ~
3TCfrc;r ~ c#I" cn--cn- "ITTdm cfi m~ ~~ fcpm \J1FIT ~ 1 ~ m~ xslTffi ~- cpy
j{.C<l~n~ cfi ~~

0

35-~ ll fflffif "CBl' cfi 'T@R cfi ~ cfi m~ -eT3ITT-6 ~ c#I" ~
ft ehft aRgt

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under o=_..
Major Head of Account. _
(2) RFcl\JJ-1 ~ mer us iaa ya alaqt z, '3W q?l=f mm~ 200/-
ifffi 'TRfR al urg sjh uif via+aa ya Garg a vnar st at 1ooo/- at #ha 41al c#I"
GTg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tr zyca, #€tr srgcn gi hara 3r4la1 nznf@raur a ,R 3fta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a4a 6qr«l zyca 3rf@fr, 1944 t n7 35- uom/35-~- cfi 3Tc'fT@:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

3 q f Rra4Rb 2 ( 1 ) a iaag 31jar 3rarar #t sr8ta, sr@at mav#tar
gcca, a€hr sqra yes vi hara sr4)4tu nrznf@au (Rrec) at ufa eh#tu 4Real,
3le5flctlcillct ll 3it-2o, rg #ea Rua q3a, aruf nu, '1lt5flctlcillct-380016. Q

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) tu snaa gen (r4ta) Pura#), 2oo1 #t err o # if uua zg-3 feufRa
f@ 31gar 741a) mrnf@ea0i al n{ 3rat a fag 3rat fag g om?gr #t a ufzi #fea
us sn zrea at is, nu #t ir sit ma mar if nu; 5 lazna t crnt
6T; 1000/- #t hut stft uasi sur zyca #t air, an al i sit a·urn ·zar s#fr
~ 5 ~ m 50~~'ITT at u; 5ooo/- ph 3sift @tfti ui snr yca #t 1TT1f,
nu at air sit can mznr fr T; 50 l IT Ga vnt & ai ug 1oooo/- ft
~ 6T1fr I c#I" ~ flt51~cb '<!Mfcl-< cfi -.=rr=r "fl ea4fhia a rr a q #i x=mtl' c#I" "Gfrir I ~
Tr U en # fa4t fa 14~a af5f cfi ~ c#I" mw cpy 'ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and ~,000/
where amount of duty I penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and,.aq~verffi~ac
respectively in the form of crossed bank draft in favour of Asstt. Registar of cl~~)-~eM~f-W:
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ""lll<.Jl<:>1<.J ~~ 1970 "<.J"~~ cBl"~-1'cB" 3RJTffi ~ fcp-q ~
8ad ma zr pc Irr zrenferf Rufu mf@rat sn?r r@ta #l ya TR u
~.6.50 W cj?]" .-iJ I .QIcu ya fee arr ±hr afeg
One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) ga 3it vi±fer mat at Riautaa fuii al ail ft er sra[fa fcpm \Jllm t
uTI' #tar zrca, aha Gara yea vi hara 39)a znrznf@raw (raff@fen) "Pl<:r=r, 1982 if
frri%TI t1

() Attention in invited to the rule·s covering these and other related matter contended in the
._,. Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tar eean, h.4la sen erean vi tlcllcfH 341a4ha qf@rawr («f)Flay hu 3r4ti h maii ii
h.-4z1 3eul area 3f@)fern, &&y9 Rt arr 39nh 3iaa fa4tr(giz-) 3f@)era 2&¥(2&y Rs
izmr 29) fain: e.ec.2°y 5att fa4tr 3rf@)fer, 8&&9 Rtnr3 h 3-RfcJh:r tlcllcb{ cn)-8fr~$
a{&, arr fee #ra qa-@r smr mar3fara &, qr fazr arr h iaui srm# ark a#t
3rhf@a earfrzr antsua3frazr
tjic;-~,!.J~~ lJci tlcllc!i{ m 3-RfcJh:r" "JITdT fcn"Q°arr areaiiea smfa?

(i) m-u 11 ± h 3iauf faff a#
(ii) adz smr # at n{ maf
(iii) trlz sa f1ma4t h fera 6 m 3-RfcJh:r ~ ~

» 3r»sgr zrz f@ zr nrhuraacfir (i. 2) 3f@1era, 2014 3rr qa f@fr3rd#r ,ff@)arth
+a far7frrarer 3r5#fvi 3r4laat araa{izti

For an appeal to be filed before the CESTAT, it is mandatory to pre.:deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

· ➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)) sr anasr era srtaafrerrsrrr sat seer smear ate=r aresat ".6%gs%g,
i\> 10% 'j"@I" tr{Jlk srzfhaavs ftla1R,a W a<r 0:0. i\> 1omrearw #r srwt&! g$f c '\·~~

payment of 10% of the duty demanded where duty or duty and penalty a(e~< .J;~~:-;9~
penalty, where penalty alone 1s tn dispute." ,...._4:- "' c -~ ·••
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ORDER-IN-APPEAL

This appeal has been filed by M/s Morakhia Copper & Alloys Pvt Ltd, Unit-1,
Plot No.3429, GIDC, Phase-IV, Chhatral, Taluka-Kalol, Gujarat [hereinafter referred
to as "the appellant"] against Order-in-Original No.AHM-CEX-003-AC-024-2018
dated 25.01.2018 [impugned order] passed by the Assistant Commissioner of
CGST, Kalol Division [adjudicating authority].

2. Briefly stated, based on an audit objection, a show cause notice dated
06.09.2016 was issued to the appellant, alleging that [i] they had taken and utilized
CENVAT credit amounting to Rs.4,20,316/- towards 180 invoices after a. lapse of
one year period and thereby contravened the provisions of Rule 4(1) of CENVAT
credit Rules, 2004 (CER); and [ii]for recovery of Rs.39,098/- for contravention of
Rule 4(5)of CER as the goods sent for job work had not been returned back after
180 days. The adjudicating authority has confirmed the duty demanded with
interest and imposed penalty equal to the demand.

3. Being aggrieved, the appellant has filed the instant appeal on the grounds

that:

• The input service in question was received in their factory under valid
documents and therefore, the CENVAT credit taken is proper and correct;
that the delay in taking credit cannot be construed as malafide; that the
appellant did not take any benefit in taking credit after due date but it was a
lapse on their part which caused loss to them.

• Interest and penalty cannot be imposed them on the issue of credit taken
after due date. They relied on various case laws in this regard.

• Interest and penalty is also not imposable in respect of goods not returned
back within 180 days as the provisions of Rules only stipulates to reverse the
credit involved in the goods sent for job works. They relied on case laws and
Commissioner (Appeals) order dated 13.11.2017.

4. Personal hearing in the matter was held on 26.04.2018. Shri P.G.Mehta,
Advocate appeared for the same and reiterated the grounds of appeal. He further

requested for waiver of penalty.

o

Q

5. I have carefully gone through the facts of the case and submissions made by
the appellant in the appeal memorandum as well as at the time of personal hearing.
The limited point to be decided in the matter is relating to [i] CENVAT credit
amounting to Rs.4,20,316/- wrongly taken and utilized towards 180 invoices after a
lapse of one year period by contravening the provisions of Rule 4(1) of CER; and
[ii] recovery of CENVAT credit Rs.39,098/- involved in respect of goods not
returned back within 180 days from job worker.

6. As regards [i] above, I observe that with effect from 01.09.20%~•,·.,;
provision of Rule 4(1) of CCR, the manufacturer or the provider of ou : ·

±
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shall not take CENVAT credit after one year of the date of issue of any of the
' ; ,

documents specified in sub-rule (1) of rule 9 CCR. It is a facts on records that the
appellant had taken and utilized CENVAT credit amounting to Rs.4,20,316/- in
respect of 180 invoices after a lapse of one year period. This fact was not disputed
by the appellant at any stage. Though the provisions of Rule 4(1) of CCR restricts
the appellant from taking CENVAT credit on input/input services after one year of
the date of issue of the invoices, they had taken and utilized the said amount of
credit which is a clear violation of the said provisions. Therefore, the said amount
wrongly taken and utilized is required to be recovered with interest. The appellant
contended that no penalty is imposable by relying Commissioner (Appeals) order
dated 13.11.2017. I observe that though the mistake was brought to the notice of

the appellant, they did not pay up the said amount of CENVAT credit wrongly taken.
The Commissioner (Appeals) vide order dated 13.11.2017 has dropped the penalty

in a situation where the assessee had taken the credit by mistake and paid the
amount on being pointed out the same. Therefore, I do not find any merit to apply

O the ratio of the said decision in this case. The case laws cited by the appellant are
so also not applicable to the instant case, looking into the facts and circumstances of

the case. Therefore, as regards imposition of penalty also, I do not find any merit to

interfere the order of adjudicating authority.

o

7. As regards [ii] above, the allegation is that the appellant had sent excisable

goods viz. Brass & Zinc for job work on 2.12.2015 and the same was not returned
back within 180 days as stipulated under Rule 4(5) of CCR. As per the provisions of
rule supra "the CENVAT credit on inputs shall be allowed even if any inputs as such or

after being partially processed are sent to a job worker and from there subsequently sent to
another job worker and likewise, for further processing, testing, repairing, re-conditioning or
for the manufacture of intermediate goods necessary for the manufacture of final products
or any other purpose, and it is established from the records, challans or memos or any
other document produced by the manufacturer or the provider of output service taking the
CENVAT credit that the inputs or the products produced there from are received back by the
manufacturer or the provider of output service, as the case may be, within one hundred and
eighty days of their being sent from the factory or premises of the provider of output

service, as the case may be". Provisions of Rule 4(5) (iii) states that if the inputs or
capital goods, as the case may be, are not received back within the time specified
under sub-clause (i) or (ii), as the case may. be, by the manufacturer or the
provider of output service, the manufacturer or the provider of output service shall
pay an amount equivalent to the CENVAT credit attributable to the inputs or capital
goods, as the case may be, by debiting the CENVAT credit or otherwise. In the
instant case, it is also a fact that the. goods sent for job work have not been
received back within the stipulated period and the said fact was also not disputed

by the appellant. In the circumstances, recovery of CENVAT credit 9/R@9?39"0%3
ordered by the adjudicating authority is correct_and proper. As regar,/F·t../fl'.:.q:t
penalty imposed, the appellant argued that no Interest Is levable an4p Pa}/ 'r;
imposable as the provision only stipulates to pay an amount equ1va1e\;~,~ ~~~2-~~t!

kco."" _
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attributable to the inputs. I find merit consideration in the said argument .as the ·,/
said rule does not speaks about interest and penalty. Therefore, I set aside the
interest demanded and penalty imposed on the said amount.8. In view of above discussions, I partially allow.' the appeal as discussed
above. The appeal stands disposed of accordingly.

s.
(Gm ia)

'3ff<J%f { '3fCftffi )
Date: /04/2018.

"E±» •bl(Mohanan V. )
Superintendent (Appeals- .)
Central Excise, Ahmedabad

By R.P.A.D.

To
M/s Morakhia Copper & Alloys Pvt Ltd,
Unit-1, Plot No.3429, GIDC, Phase-IV,
Chhatral, Taluka-Kalol, Gujarat

Copy to:-.

1. The Chief Commissioner, Central Excise Zone, Ahmedabad.
2. The Commissioner, CGST, Gandhinagar
3. The Addl./Joint Commissioner, (Systems), CGST, Gandhinagar
4. The Dy. / Asstt. Commissioner, CGST, Division- Kaloi,vr Guard file.
6. P.A file.
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